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311eR1/ ORDER

This appeal by the assessee is directed against the order of
Commissioner of Income-Tax (Appeals)-26, Mumbai [In short ‘the CIT(A)’]
dated 18.02.2019 for the Assessment Year 2009-10.

2. The brief facts of the case as emanating from the records are: The
assessee is a trader in Timber and Plywood. The assessment for Assessment
Year 2009-10 in the case of the assesssee was re-opened on the ground that
the assessee has indulged in obtaining bogus purchase bills from hawala

dealers declared by Maharashtra Government. The Assessing Officer in the
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assessment proceedings made addition of Rs. 16,83,269/- u/s 69C of the
Income Tax Act, 1961 (hereinafter refered to as ‘the Act’) in respect of bogus
purchases. The addition was made on the basis of combined peak credit
standing in the name of hawala dealers. Aggrieved against the assessment
order dated 27.03.2015 passed under section 143(3) r.w.sec. 147 of the Act,
the assessee filed appeal before the CIT(A). The CIT(A) restricted the addition
to 8% of the bogus purchases by following the order of Tribunal in assessee’s
own case in Assessment Year 2010-11. Still aggrieved, the assessee is in appeal

before the Tribunal.

3. Shri Ajay Pratap Singh representing the department vehemently
defended the impugned order and submitted that the CIT(A) has granted relief
to the assessee by following the order of Tribunal in assessee’s own case for
Assessment Year 2010-11 decided in ITA No. 391/Mum/208 vide order dated
09.05.2018. Once the relief has been granted to the assessee by the CIT(A) in
accordance with his own submissions. Now the assessee cannot assail the

findings of CIT(A).

4. We have heard the submission made by Departmental Representative
(DR) and have examined the order of the authorities below. The assessee in
appeal has assailed the findings of CIT(A) in confirming the addition by

estimating Gross Profit @ 8% on bogus purchase.

5. A perusal of the impugned order shows that the assessee apart from
making submissions on merit has also placed reliance on the order of Tribunal

in ITANo. 391/ Mum/2018 (supra) in his own case. The CIT(A) decided the
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appeal of assessee in accordance with the aforesaid order of the Tribunal. For
the sake of completeness, the relevant extract of the impugned order is

reproduced herein below:

“Appellant has stated that in appellant’s own case for A.Y. 2010-11 Hon’ble
ITAT SMC Bench, Mumbai in ITA No. 391/Mum/2018 vide order dated
09/05/2018 has reduced the profit rate to 8% on the similar set of facts.
Respectfully following the order of Hon’ble ITAT, Mumbai the addition is
restricted to 8% of the bogus purchases of Rs. 57,07,449/-. This ground of

appeal is ‘Partly Allowed’.”

6. Here it would be relevant to mention that the assessee in para 12 of the
written submission before the CIT(A) admitted that gross profit declared
during the year is 8.44% and in para 13 of the submissions relied on Tribunal
order in assessee’s own case for AY 2010-11. The relevant part of assessee’s

submission before the First Appellate Authority are reproduced herein below:

“12. Appellant states that the GP ratio followed since last few years has not all
been disturbed. The Gross profit declared during this year 8.44%, therefore, any
additions to profit is unviable, since the as per the GP rate declared it impossible
for any industry to sustain.

13. In appellant’s own matter Hon’ble ITAT for the AY 2010-11 looking the same
facts and circumstances in ITA No. 391/M/2018 has reduced the GP and added
the gross profit @ 8%. Copy of the said judgment is enclosed herewith for your

ready reference.”

7. The assessee has not raised above contentions as an alternate plea or
without prejudice to the other pleas raised in written submissions. The CIT(A)
has made a specific observation that the facts are similar in both the

assessment years. The CIT(A) after considering the facts and the order of
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Tribunal restricted the gross profit to 8% on bogus purchases. In the light of
above facts, | see no reasons to interfere with the order of CIT(A). The same is

upheld and the appeal of the assessee is dismissed.

8. In the result, appeal of the assessee is dismissed.

Order pronounced in the open Court on Monday the 26" day of October,

2020.
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(VIKAS AWASTHY)
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